STATE OF MAI NE Cct ober 27, 1997
PUBLI C UTI LI TIES COMM SSI ON

ORDER
PETER TALMACE Docket No. 97-513
Petition Requesting Conm ssion
Intervention Regarding Efforts to
Qotain Net Billing Purchasing
Contract with Central Mii ne Power Conpany
NACTO | NOUE Docket No. 97-532

Petition Regardi ng Conm ssion |ntercession
Regarding Efforts to Gotain Net Billing
Pur chasing Contract with Central Mine
Power Conpany

VWELCH, Chairman; NUGENT and HUNT, Conmi ssioners

I. SUMMARY

In this Order, we find that Chapter 36°s net energy billing
provision is not preenpted by federal |aw, because the rul e does
not require utilities to purchase power at rates higher than
avoi ded costs. The rule provides for a billing and netering
procedure that is within the state’s authority over the retail
practices of utilities.

11. BACKGROUND

On August 1, 1997, Peter Talmage filed a petition requesting
that the Commi ssion intercede in his efforts to obtain a net
energy billing contract with Central M ne Power Conpany (CWVP)
for electricity produced by his 2.16 kilowatt solar electric
system M. Talmge stated that CMP told himthat it would not
of fer any new net energy billing contracts because of a FERC
deci sion issued in January 1995. On August 15, 1997, the
Commi ssion issued a Notice of Proceeding that allowed for an
opportunity for intervention and for CMP to provide a response to
t he Tal mage petition. On August 11, 1997, Naoto Inoue filed a
simlar petition with the Comm ssion requesting intercession in
his effort to obtain a net billing contract with CW° for his 4.5
kil owatt solar electric system As wth M. Talmage, M. I|noue
states CWP inforned himthat it was no | onger offering net energy
billing arrangenents because of the January 1995 FERC deci si on.
On August 19, 1997, the Conmmi ssion issued a Notice of Proceeding
regardi ng the I noue petition and consolidated the |Inoue and
Tal mage proceedi ngs.
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The Conmi ssion received petitions for intervention fromthe
Publ i c Advocate and Peter Graham A procedural order issued
Septenber 9, 1997 granting the petitions and stating that M.

Tal mage and M. Inoue are parties to this proceeding. Al

parties were provided an opportunity to submt their positions in
witing. The Conm ssion received comments from CVP, M. Tal mage
and the Public Advocate.

I11. POSITION OF THE PARTIES
A awP

CWP's position is that Chapter 36, section 4(C)(4),
that provides for net energy billing arrangenents, violates
Public Uility Regulatory Policy Act (PURPA) because it requires
utilities to pay rates in excess of their avoided costs. CW
relies on the FERC decision in Connecticut Light and Power
Company, 70 FERC § 61,012 (Jan. 1995) for its view that Chapter
36 is preenpted by Federal law. In that decision, FERC concl uded
that states cannot require electric utilities to purchase energy
fromqualifying facilities (QF) at rates above their avoi ded
costs.

CWP currently neters and bills net energy custoners
using two neters: one nmeter neasuring “in energy” and the other
nmeter neasuring “out energy.” At any tinme that the custoner’s
facility is generating nore electricity than the custoner is
usi ng, the excess generation is neasured on the “out” neter.
Conversely, at any point in tine that the custonmer is using nore
electricity than is being generated by the facility, the
custonmer’s retail usage is nmeasured by the “in” nmeter. At the
end of each nonthly billing period, the “out” neter reading is
netted against the “in” neter reading. To the extent the out
nmeter reading is greater than the in neter readi ng, CVWP pays for
the difference at its avoided cost rate. |If the “in” energy
reading is greater than the “out” neter reading, the custoner
pays for the difference at the regular residential retail rate.
CWP argues that this arrangenent has the effect of paying the
custonmer the residential rate for excess energy recorded on the
out nmeter that is netted against in neter usage. Because the
retail rate is significantly greater than the Conpany’'s avoi ded
cost, CWP asserts the net billing arrangenent viol ates PURPA

Finally, CMP states that it has not refused to enter
into any contract with the petitioners. Rather, CWP has offered
them the option of either a STEO agreenent or CVMP' s standard
agreenent for facilities of 1,000 kilowatts or less; CMP s only
objection is to enter a net energy billing arrangenent.
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B. Tal mage
M. Tal mage argues that the requirenent that utilities
enter into net energy billing arrangenents is a function of State
| aw, conpletely independent of PURPA, the authority to require
net energy billing falls clearly within the State’s jurisdiction

over the terns and conditions of retail service and the

determ nation of retail rates. PURPA does not expressly preenpt
the State’s requirenent and is silent on the question of net
energy billing, leaving the question entirely to the states.
Even if PURPA is controlling lawin this area, M. Tal nage argues
that net energy billing does not violate PURPA, because it does
not require utilities to make purchases at rates in excess of
their avoi ded costs. Instead, net billing custonmers use
electricity produced by their generation facilities to offset
electricity that they would otherw se purchase fromthe utility.
If net billing custoners generate nore electricity than they
consunme over the billing period, then the excess electricity is
purchased by the utility at avoided cost rates. Moreover, M.
Tal mage notes that the FERC decision cited by CW does not

address net energy billing arrangenents or suggest that they are
preenpted under PURPA. Miine’'s decision to use a periodic rather
t han an instantaneous neasure of the net billing custoners’

purchase of electricity is wwthin the scope of its authority over
the terns and conditions of retail service.

C. Publ i ¢ Advocate

The Public Advocate’'s position is that CVMP shoul d be
ordered to enter into net energy billing arrangenents with the
petitioners that will pay them appropriate avoided costs, in
accordance with Chapter 36, for any anmount of electricity
generated by their solar arrays that exceeds, on a nonthly basis,
t he anpbunt used. The Public Advocate argues that such a result
is required by applicable state | aw and Chapter 36, that it is
does not violate PURPA, and that it is in accordance wth
| ong-standi ng public policy on the state and federal |evels.
Specifically, the Public Advocate's cites state policy in favor
of the devel opnent of renewable resources, 35-A MR S. A § 3302,
and points out that what the petitioners are requesting is
preci sely what Chapter 36 requires. Further, the Public Advocate
states that under Chapter 36 the only power obtained by the
utility is purchased at avoi ded cost rates.

The Public Advocate agrees with M. Tal mages’ argunent
t hat PURPA does not control the situation; PURPA does not
prescri be federal net netering and does not preenpt state net
metering requirenments. The only effect that PURPA could have
woul d be a requirenent that net generation be sold back at
avoi ded costs, which is required by state regulation. Thus, even



Docket No. 97-513
O der - 4 - Docket No. 97-532

assum ng that PURPA controlled, there is no violation. Moreover
the Public Advocate states that federal |aw and regul ations are
silent on the question of whether net generation of power is a
retail or wholesale transaction every time that it occurs, or
when the neter shows, at the end of the nonth, that there was

i ndeed a net surplus. The question is for the states to answer.

Finally, the Public Advocate suggests that this
situation warrants an investigation, or at |east a hearing
because there appears to be a question about whether CWP is
willing to negotiate a contract with the petitioners. Mire
inmportantly, the Comm ssion would benefit froma full discussion
of the issues raised in this case which wll aid with the issues
that nust addressed in the rul emaki ng required by section 8 of
the restructuring |egislation.

111. DECISION

The sole issue before us in this proceeding is whether
Chapter 36’s net energy billing provision is preenpted by federa
law on the grounds that it, in effect, requires utilities to
pur chase power from QF s at rates above their avoided costs. The
guestion of whether net billing in general or the specific
approach contained in Chapter 36 constitutes a desirable policy
is not before us; as we discuss bel ow, such issues are properly
raised in a rul emaki ng procedure regarding the provisions of
Chapt er 36.

Any cl ai m of preenption nust be viewed in |light of the
general proposition that state | aw and regul ati ons are presuned
valid and preenption is not easily found. Central Mine Power
Conpany v. Town of Lebanon, 571 A 2d 1189, 1191 (Me. 1990).
Preenpti on occurs when Congress has occupied an entire field of
regul ation, or state law conflicts with federal |aw or
regulations in such a way that it becones inpossible to conply
with both sinultaneously. Maine Yankee Power Conp. v. Mine
Public Uilities Conm ssion, 581 A 2d 799, 802-803 (M. 1990).
Federal |aw has not occupied the entire field of electric utility
regul ation and has |l eft the regulation of retail service to the
states. Mdreover, neither PURPA nor FERC s regul ati ons have
provi sions regarding net energy billing. Therefore, we mnust
review Chapter 36’s net energy billing provision to determ ne
whet her conpliance with the rule can occur wi thout violating sonme
aspect of federal |aw

The provision at issue in this proceedi ng reads:

Net Energy Billing.
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a. Any qualifying facility that has an
installed capacity of 100 kWor |ess may at
its option sell electricity to an electric
utility on a net energy billing basis.

b. Net energy sales during any billing
period shall be at rates established pursuant
to paragraph 3 of this subsection

C. Not hing in this paragraph shall
prohibit a utility frominstalling additiona
meters to record purchases and sal es
separately, provided, however, that no
qualifying facility which elects to sel
electricity on a net energy billing basis
shal |l be charged for the cost of the
additional nmeters or other necessary
equi pnent .

Ch. 36, § 4(C(4)

The rule also contains the follow ng definitions:

“Net energy” means for any tinme period the total
el ectrical energy used by a qualifying facility
plus the total electrical energy used by any
related retail consuner of electricity |ocated at
the same site mnus the total electrica
generation of the qualifying facility.

“Net energy billing” neans a billing and netering
practice that uses a single neter, capable of
registering the flow of electricity in two
directions, to record net energy transactions
between an electric utility and a qualifying
facility.

Ch. 36, § 1(18)(19).

There is no dispute in this proceeding that Chapter 36’ s net
energy billing provision operates to require utilities to bil
qgual i fying custonmers on a net basis over the billing period with
net usage billed at the regular retail rate and net generation
purchased by the utility at its avoided cost. It also appears to
be undi sputed that the purpose of the Chapter 36 provision was
not to pronote the devel opment of small renewable facilities by
requiring utilities to purchase power at rates above avoi ded
costs; both state statute and Conmi ssion regulation explicitly
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state that rates paid to QF s shall not be greater than avoi ded
costs. 35-A MRS A 8§ 3307; Ch. 36 8 4(0)(1); see also Foss
M1l Hydro-Electric Station/North New Portl| and Enerqgy, Docket

Nos. 90-129, 90-151 at 7-8 (Me. P.U.C. Mar. 6, 1991). The
questions, therefore, becones whether the Comm ssion, by adopting
the net energy billing provision, inadvertently required
utilities to purchase power at rates above avoi ded costs.

The question of whether state net energy billing provisions
constitute payi ng above avoi ded costs and are thus preenpted,
appears to be one of first inpression.! CWP relies primarily on
FERC s 1995 Connecticut Light and Power Conpany decision, 70 FERC

1 61, 012 (Jan. 1995). |In that case, FERC concluded that state
laws that require utilities to purchase power fromQF s at rates
hi gher than avoi ded costs are preenpted, because PURPA and FERC
regul ations explicitly state that rates for QF purchases nay not
exceed avoided costs. FERC nmade this decision in the context of
a Connecticut statute that required a utility to purchase power
froma nmunicipal resource recovery facility at its retail rate.
This decision is not on point. Chapter 36 does not require
utilities to purchase power at retail rates or otherw se contain
a policy of requiring paynent of nore than avoi ded costs as did
t he Connecticut statute. The FERC deci sion nay have been of
great consequence to states with energy policies encouraging the
devel oprment of particular resources through prices greater than
avoi ded costs; it was not of particular inportance in Mine
because, as di scussed above, both state and Comnm ssion policy
have always required that utilities pay no nore than avoi ded
costs for power.?2 It is inportant to note, however, that the
FERC deci sion was one of law, it explicitly stated that the
guestion of whether a particular rate does or does not exceed
avoi ded costs is a matter of fact that is left to the appropriate
state or judicial forum

The situation in this case is not one where the state has
sought to pronote its energy policies by requiring utility
paynents above avoi ded costs. The question is whether Chapter
36's net energy billing provision requires utilities to purchase
power above avoi ded costs even though this was not the intent or
purpose of the rule. A review of the order adopting Chapter 36
i ndi cates that the net energy billing provision was explicitly
designed as a retail billing and nmetering practice adopted for

1CWP has not cited any decision that finds net energy
billing arrangenents to be preenpted.

2 Because federal and state |aw are the sane on this point,
we do not need to address M. Tal nage’s argunent that PURPA and
federal regulations do not apply on the grounds that his facility
is not a FERC certified QF.
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t he purpose of avoiding the cost of a second neter for very snal
facilities. Chapter 36 Cogeneration and Small Power Production,
Docket No. 80-268 at 5 (May 7, 1981). The use of a single neter
that runs backwards was authorized based on the prem se that
requiring two neters (one for purchases and one for sales) would
be unnecessarily costly for such small facilities. Id. at 3. In
t he order, the Comm ssion expl ai ned:

Typically, these situations involve residential
custoners who install a wndm |l or other small scale
generator. On an annual basis, these installations
will not provide all of the electricity needs of a
house, but there may be certain hours and perhaps even
certain nonths during which the facility will produce
nore electricity than the custoners uses. The question
is howto set rates and neter these types of facilities
wi t hout unduly burdening the qualifying facility.

Generally, the interconnection of a qualifying
facility will require the installation of a second
meter to record the output of the generating equi pnent
and will result in an additional nonthly charge. To
renove the disincentive of the additional nonthly
charge, small facilities have been allowed to engage in
net energy transactions which would use the custoner's
existing nmeter only. Periods during which the windmll
or other generation facility does not produce
sufficient electricity to satisfy the needs of the
custoner, the neter wll record the custoner’s net
energy purchase of electricity. Wen the wwndmll is
produci ng nore energy than is being demanded by the
custoner, the neter wll run backwards, thus recording
a net energy sale of electricity to the utility. At
the end of the nonth (or other billing period) the
meter woul d have recorded the net energy interchange
during the billing period and the custoner will pay for
his net purchases at the normal retail rate. |If,
however, the neter shows that during the nonth the
custonmer has been a net seller of electricity, the
price for the net energy sales to the utility will be
determ ned by agreenent of the parties or it will be
establ i shed by the Conm ssion at the standard rates
which will be published pursuant to chapter 36.

Id. at 18.
Thus, the Conm ssion adopted the net energy billing
provision as a billing and nmetering mechanismto avoid

unnecessary costs. No party argued during the rul emaki ng that
such an arrangenent constituted a requirenent for utilities to
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pay nore than avoided costs. It was sinply a practical neans of
addressing the situation of residential custoners installing
smal | generation facilities. A rule that seeks to avoid costs

for such custoners by allowing for net billing through use of a
single neter is within the State’'s authority to address issues of
retail metering and billing. At no point under a net billing

arrangenent does a utility actually pay for any power at above
avoi ded costs. For these reasons, Chapter 36’s net energy
billing provisions are not preenpted.

At sone point in time, CVWP decided to install two neters for
its net energy custoners.® Such a practice is allowed under
Chapter 36 as long as the custonmers are not charged for the costs
of the second neter. However, the rule contenplated that the use
of a second neter would be limted and installed primarily for
research purposes.

Id. at 19. The rule did not envision a general practice of using
two neters, because its prem se was that installation of two
nmeters was not cost effective. When CMP concl uded that the use of
two neters had becone necessary or desirable, it should have

i nformed the Comm ssion that the underlying prem se of the rule
had changed and proposed that the net energy billing provision be
nodified. 1t nmay be the case that the use of two neters is now
desirable and, if so, it may be nore accurate or otherw se
appropriate to bill custonmers as CMP proposes in this proceeding.
Even if we were to assune this to be the case, such a change in
the desirability of billing and netering custonmers using a single
meter does not transforma valid rule into one that is preenpted.

To the extent CMP believes the use of two neters with
custonmers paying for the “in” neter usage, and the Conpany payi ng
for “out” nmeter generation (so that there is no net bill)
represents sound public policy, it should make that argunent in a

rul emaki ng proceeding. The Comm ssion will be review ng al

provi sions of Chapter 36 in light of electric utility
restructuring and will be considering issues related to net
energy billing in the context of retail access.* W wll review

3 CWP states that it uses two neters: 1) to ensure that the
entire anount of energy used is identifiable for state sales tax
purposes; 2) neters are not designed to run backwards; and 3) its
billing conputer program cannot deal with | ower readings in a
subsequent nont h.

4Because we will be considering the propriety of net energy
billing in a restructured industry, there is a gquestion as to
whet her CVWP shoul d be required, pending resolution of the issues,
to enter any new net billing contracts that extend beyond

March 1, 2000. For this reason, we would consider requests for a
wai ver of requirements to enter contracts beyond that date.
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information provided in this proceedi ng when consi dering the
issue. CWMP is free to nmake any policy argunent it w shes at the
time.

Because we find Chapter 36’s net energy billing provision is
not preenpted, we direct CVP to conply with the existing rule.
We deny the Public Advocate’'s request for a hearing because there
is no factual dispute in this case and the broad issues of net
energy billing will be considered in a future rul emaki ng.

Dated at Augusta, Maine this 27th day of Cctober, 1997.

BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm ni strative Director

COWM SSI ONERS VOTI NG FOR: Vel ch
Nugent
Hunt
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NOTI CE OF RI GHTS TO REVI EW OR APPEAL

5 MRS A 8 9061 requires the Public Utilities Conm ssion
to give each party to an adjudicatory proceeding witten notice
of the party's rights to review or appeal of its decision nmade at
t he conclusion of the adjudicatory proceeding. The nethods of
adj udi catory proceedings are as foll ows:

1. Reconsi derati on of the Commi ssion's Order may be
request ed under Section 6(N) of the Conm ssion's Rul es of
Practice and Procedure (65-407 C MR 11) wthin 20 days of
the date of the Order by filing a petition with the

Commi ssion stating the grounds upon which consideration is
sought .

2. Appeal of a final decision of the Comm ssion may be
taken to the Law Court by filing, wthin 30 days of the date
of the Order, a Notice of Appeal with the Adm nistrative
Director of the Conm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Cvil Procedure, Rule 73 et
seq.

3. Additional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A 8§ 1320 (5).

Not e: The attachnment of this Notice to a docunent does not
i ndicate the Comm ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Comm ssion to attach a copy of this Notice to a
docunment does not indicate the Comm ssion's view that the
document is not subject to review or appeal.



